B E F O R E T H E SOLE ARBITRATOR UNDER T H E
.IN DISPUTE RESOLUTION POLICY

IN T H E M A T T E R OF

Double Eagle Brands N V ,
Kaya W . F . G Mensing 32,
Willemstad, Curacao,
(Formerly part of Netherlands Antilles).

.. .The Complainant

Vs.

Mr. Steely Black,
Domains Masters,
3Z, Jiangsu,
China.

... The Respondent

THE PARTIES

The complainant in the present proceeding is Double Eagle Brands N V , Kaya W.F.G
Mensing 32, Willemstad, Curacao, (Formerly part of Netherlands Antilles).

The complainant in these proceedings is represented through its authorised representative,
DePenning & DePenning. Patents Trademark Designs Copyright, 120 Velachery Main Road,
Guindy, Chennai - 600032, India.

The respondent in this proceeding is Mr. Steely Black. Domains Masters, SZ, Jiangsu, China
(according to Whois database).

T H E DOMAIN N A M E , REGISTRAR AND REGISTRANT

The Domain Name in dispute is K E T E L O N E . C O . I N . The Registrar is A to Z Domains
Solutions Pvt. Ltd. The Registrant is Mr. Steely Black, Domains Masters, SZ, Jiangsu, China.

PROCEDURAL HISTORY:

I was appointed as the Arbitrator by .IN Registry, to adjudicate upon the complaint of the
Complainant, regarding the dispute over the domain name K E T E L O N E . C O . I N .

In Registry has supplied the copy of the Complaint and Annexures to me.

On 23.02.2011, I sent an email to! the parties informing them about my appointment as an
Arbitrator.

Thereafter on 23.02.2011, itself I sent an email to Complainant requesting them to supply the
copy of the complaint with annexure to the Respondent and in case if they have already
served it, then to provide me with the details of service record.

In accordance with I N D R P read with INDRP Rules of Procedure, notice of arbitration was
sent to the Respondent on 23.02.2011 with the instructions to file his say latest by
10.03.2011.

On 23.02.2011, I received an email from the Counsels/Representative of the Complainant,
informing about the details of the service of the copy of Complaint to the Complainant.
According to this mail copy of the complaint was duly sent to the postal address of the
Respondent which was returned as the address of the Respondent was bogus.

On 08.03.2011, in the interest of justice the Counsels/Representative of the Complainant or
the Complainant itself was directed to serve the copy of the complaint to the Respondent via
an email also and supply the proof for the same.

Thereafter in the interest of justice and fairness, on 11.03.2011, a reminder was sent to the
Counsel of the Complainant to submit the proof of serving of copy of complaint to the
Respondent via an email.

On 11.03.2011, I received an email from the Counsels/Representative of the Complainant,
informing about the details of the service of the copy of Complaint to the Complainant via an
email which was returned back due to not enough space provided in the inbox of the
Respondent.

On 17.03.2011, the Respondent was directed by the Tribunal to respond or communicate any
address within 15 days, latest by 31.03.2011, as to where the copy of the complaint can be
served , else the Tribunal shall pass an exparte decree against the Respondent considering the
present facts and circumstances of the matter.

The Respondent failed / neglected to file his say / reply to the Complaint of the Complainant
within the stipulated time. Similarly he has not communicated anything on the Complaint till
the date of this award and as such t ie proceedings were conducted.

I feel that enough opportunity hasi been given to the Respondent and genuine efforts have
been made to make him a part of the proceedings. Since he has failed to join the proceedings,
or to file any response the present exparte award is passed.

That I have perused the record and Annexures / document.

BASIS OF FINDINGS:

The Domain Name is identical or confusingly similar to a name, trademark or service
mark in which the Complainant has rights:

The Complainant contends in the complaint that the domain name of the respondent i.e.
<ketelone.co.in> is identical and confusingly similar to K E T E L O N E , its trademark and its
domain names associated like <ketelone.com>.

It is further stated that the complainant is the registered proprietor of the " K E T E L O N E "
trademark in numerous countries in the world including INDIA and has gained significant
reputation and its mark can be termed as a well known brand. The complainant is also the
registrant and proprietor of various Domain name registration at International and domestic
level.

Thus the Complainant has the right over the name " K E T E L O N E " and Respondents domain
is also confusingly similar to it. In support of this, the judgment of Monster.com (India) Pvt.
Ltd. v. Domain Leasing Company, INDRP/002 (May 20, 2006) has been relied upon .

The Complainant has further contended that merely by creating a domain name with " C O . I N "
is not sufficient to make the domain name distinct and hence the disputed domain name is
confusingly similar to the Complainant's domain name.

The judgment of Lego juris A/S v. Robin Martin, INDRP/118 (February 14. 2010) has been
relied upon in support of the above submission that the addition of country code ("CTLD") in
the domain name is not sufficient to distinguish from the mark and does not change the
overall impression of the designation as being connected to a trademark of the Complainant.

The above submissions of the Complainant have not been rebutted by Respondent, as such
they are deemed to be admitted by him.

Even otherwise the above facts and annexures establish that the domain name of the
Respondent is confusingly similar and identical to the mark of the Complainant.

The Registrant has no rights or legitimate interests in the respect of the domain name
According to the paragraph 7 of the .IN Dispute Resolution Policy, the following
circumstances show Registrants rights or legitimate interest in the domain for the purpose of
paragraph 4(ii)
i)

before any notice to the Registrant of the dispute, the Registrant's use
of, or demonstrable preparations to use, the domain name or a name
corresponding to the domain name in connection with a bona fide
offering of goods or services;

ii)

the Registrant (as an individual, business, or other organization) has
been commonly known by the domain name, even if the Registrant has
acquired no trademark or service mark rights; or

iii)

the Registrant is making a legitimate non-commercial or fair use of the
domain name, without intent for commercial gain to misleadingly
divert consumers or to tarnish the trademark or service mark at issue.

a. While considering paragraph 7 (i) of the .IN Dispute Resolution Policy, "before any
notice to the Registrant of the dispute, the Registrant's use of, or demonstrable
preparations to use, the domain name or a name corresponding to the domain name
in connection with a bonafide offering of goods or services ", the Complainant has
contended that Respondent has no intentions or purpose to use the disputed domain
name for bona fide offering of goods and services in relation to it.
See: Madonna Ciccone v. Dan Parisi, I C A N N Case No.D2000-0847,in which it was
held that a use which intentionally trades on the fame of another cannot constitute a
'bona fide' offering of goods or services
Whereas it also clear that once a Complainant makes a prima facie case, then the
burden shifts to the Respondent to establish rights or legitimate interests in the
disputed domain name. The above point has been discussed in the judgment of

Croatia Airlines d.d. v. Modern Empire Internet Ltd, WIPO case No. D2003-0455,
where it was held that the complainant is required to make out a prima facie case that
the respondent lacks rights or legitimate interests. Once such prima facie case is
made, respondent carries the burden of proving rights or legitimate interests in the
domain name. If the respondent fails to do so, a complainant is deemed to have
satisfied paragraph 4 (a) (ii) of U D R P .

b. While considering paragraph 7 (ii) of the .IN Dispute Resolution Policy, " the
Registrant (as an individual, business, or other organization) has been commonly
known by the domain name, even if the Registrant has acquired no trademark or
service mark rights", the Complainant has stated that Respondent is neither
commonly known by the disputed name, nor it is a personal name.

The Complainant has further contended that Respondent is not engaged in any
business or commerce under the domain name. For this submission the judgment of
Morgan Stanley v. Keep Guessing, INDRP/024 (June 27, 2007), has been relied upon,
where it was held that Respondent has failed to show that he has a right or legitimate
interest in the domain name, as he is neither known by the domain name, nor is it his
personal name.

c. While considering paragraph 7 (ii) of the .IN Dispute Resolution Policy, "the
Registrant is making a legitimate non-commercial or fair use of the domain name,
without intent for commercial gain to misleadingly divert consumers or to tarnish the
trademark or service mark at issue ", the Complainant has contended that Respondent
is not making a legitimate non commercial or fair use of the domain name.

According to Complainant, disputed domain name has been only adopted by the
Respondent for commercial gain. The sole purpose of the Respondent is to divert
Internet users to its web site. The judgment of Accor v. Tang Wei, INDRP/127
(February 24, 2010) has been relied upon to prove the above contentions.

The above submission of the Complainant has not been rebutted by Respondent, as
such they are deemed to be admitted by him. Even otherwise the above facts and
annexures establish that the Respondent has no right or legitimate interest in the
disputed domain name under INDRP paragraph 4(ii).

The Registrant domain name has been registered or is being used in bad faith
The Complainant alleges that the Respondent has registered the domain name only with the
intention to create confusion in the mind of the internet users and to attract them to its
impugned domain name. The Complainant has contended that the Respondent has the full
knowledge and has intentionally attempted to divert the users from the domain name/website
of the Complainant and also to deceive the consumers into believing that there is a
connection or association between the Complainant and Respondents website.
The judgments of Luxottica Holding Corp. V. Lokesh Morade, INDRP/139 (April 28, 2010)
and Expedia Inc v. European Travel Network Case No. D2000-0137 WIPO Arbitration and
Mediation Centre have been relied upon to prove the above mentioned contentions.
The Complainant also alleges that the Respondent has registered the domain name only with
the intention and purpose of sale and has refused to demands of the Respondent made in lieu
of domain name in question. In support of this contention the judgment of Adidas-Saloman
AG V. Vincent Stipo. WIPO Case No.D2001-0372, has' been relied upon, where it was held
that, registering a domain name for the primary purpose of offering to sale, rent, or otherwise
transfer the domain name for an a mount in excess of the registration cost is evidence that a
domain name was registered in a bad faith.
Another judgment of Ferrari S.P.A V. American Entertainment Group Inc., WIPO Case No.
D2004- 0673. was referred to prove this contention.
The above submission of the Complainant has not been rebutted by Respondent, as such they
are deemed to be admitted by him. Even otherwise the above facts and annexures establish
that the Respondent has no right or legitimate interest in the disputed domain name under
INDRP paragraph 4(ii).

DECISION
In view of the above facts and circumstances, it is clear that the Complainant has succeeded
in his complaint. In the facts and circumstances of the case it can be presumed that only
purpose for the registration of the disputed domain name was to capitalized on the fame and
reputation of Complainant and to make monetary benefit.
The Respondent has got registered and used the disputed domain name in bad faith .IN
Registry of the N I X I is hereby directed to transfer the domain name of the Respondent i.e.
<ketelone.co.in> to the Complainant. In the facts and circumstances of the case no cost or
penalty is imposed upon the Respondent. The Award is accordingly passed on this 8 day of
th

April, 2011.

